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Abstract 

Liberalisation of air transportation practically is known as open sky policy. In the practice, the 

liberalisation of air transportation is divided into two group of services, i.e.: air transportation 

services, for passengers and goods (air service) which is categorized as hard rights and supporting 

services of the air transportation services (ancillary services) which is categorized as soft rights. 

The research in this paper focused in air transportation services for passengers and goods, consists 

of nine freedom of the air. The impact of the policy such as the Agreement regarding ASEAN 

open sky policy, is the readiness of Indonesian air transportation companies to compete with 

foreign air transportation companies. The government of Indonesia has to regulate the 

implementation of ASEAN Open Sky Policy to be projected in order to comply with national 

development, i.e. the function of air law in national development. The policy has been 

implemented by enact or amend the existing law as air law that regulate flight lines, the following 

provisions: To regulate flight line for foreign airlines to open flight lines in Indonesia region which 

may not or have not land and sea transportation. The regulation is intended to support mobility of 

humans, goods and services that may fulfil the needs of the people of Indonesia, which materially 

and spiritually and the development of the region. The regulation of flight lines of foreign air 

transportation for region of tourism, industrial and trade center. The regulation is intended to 

support the national economic development of Indonesia. 
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1. Introduction

The efforts of world community in the fight for world trade to build international institutions, that 

is embodied World Trade Organization (WTO ) on the  January, 1st, 1995. The World Trade 

Organization (WTO) to take charge of the role of GATT in maintaining the system of international 

free trade. It is taken as treas on Uruguay Round. In these negotiations, yields 28 agreements which 

regulates trading in goods, services and the protection of intellectual property. The agreement on 
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trade in services was born in December 1993, contained GATS (General Agreement on Trade in 

Services). Some provisions relating to the treaty for the accession of Uruguay Round are annexes 

of WTO. 

 

The rules of World Trade Organization (GATS-WTO) to take charge of the role GATT in 

maintaining an open system of international free trade. It is taken as treas on Uruguay Round. In 

these negotiations yields 28 the agreement which regulates trading goods, trading in services and 

the protection of intellectual property [1]. Agreement on trade in services alone was born in 

December 1993 contained GATs (general agreement on trade in services). Some provisions 

relating to the treaty for the accession of Uruguay Round of WTO re-after is. 

 

2. Results and Discussions 

 

2.1. Services According to GATS Provisions 

 
GATS is annex of the 1994 Marakesh agreement, especially Annex 1B, which basically means 

extending function of GATT in the field of services. The consent in this agreement, actually set 

GATS trade liberalization in the field of services to spur growth and development of world 

economy. The study of the GATS or General Agreement on Trade in Services, must consider three 

sorts of documents. The first is GATS agreement itself is the framework agreement consisting of 

39 articles which are divided into six pieces [2]. In the three of the first part of this agreement 

containing one device, general conceptions, principles and provisions that raises the obligations 

with respect to set by all the act of a trading treaty services. Trade services, arranged in three parts 

of trade services itself arranged in three parts. 

 

Part I, containing basic obligations  with regard to the definition and scope of services. Part II, 

containing a provision with regard to common liabilities as MFN; tranparancy; provisions for 

participation increased from developing countries global trade in services; the domestic regulations 

set by merit; the obligations regarding conditions for recognition in services; the use of restraint in 

international transfers and payments there is found difficulty in terms of balance of payment and 

enactment exeption either spatially general. 

 

Part III is the operative, containing of the provisions on market access and the national treatment. 

The provisions concerning about market access and treatment this national obligation, not grafted 

as general, but as specifics commitments to be loaded in the list of national commitment (national 

schedule). Part IV, laying the ground work for a progressive liberalization of trade negotiations on 

services through provisions services, including inside the withdrawal and modification of the list 

of commitments in national schedule commitment after three months. 

 

Part V, includes provisions GATS, including the establishment of institutions the council on the 

trade in services and consultations with the provisions regarding the procedure of dispute 

settlement. Whereas part VI contain provisions of the end (the provision). In paragraph 2 of article 

1 GATS, stipulates that means Trade in Services are conducted by means of the modes of supply: 

• the services provided from one region contracting party to other contracting party, e.g 

services using media telecommunications (including transportation services-writer); 
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• the services provided within the territory of one state to consumers from other contracting 

state e.g tourism services; 

• the services provided by business entities presence within the territory of a state other 

countries for example through an opening foreign bank branches or representative offices; 

• the services rendered by citizens participants within the territory of other contracting states 

e.g through merit consultan and accountant. 

The implementing of trade in service has based on principles of an open trading system free and 

competitive as the management structure of the world economy in general guidelines of the GATT 

[3]. 

 

2.2. Principles in GATS 

 
The Most Favoured Nations Treatment-MFN  

This principle set out in article I GATT 1994 which requires all commitment made or signed in 

order GATT-who should be treated equally to all the members of the WTO (non continued 

discrimination) unreservedly. For example, a country not allowed to impose the tariffs to a 

different country than in other countries. The most favoured nations be poured back in article II 

that requires GATS the point is that the member states for an immediate and unconditional would 

not give distinct (no less favourable) to merit and suppliers from other countries, comparable to be 

given to the service of other countries. Exceptions to this principle can be granted with the 

requirement as stipulated in article 2 are about an exception. This principle also excluded for 

adjecent countries (nations) with the member states, especially for the services produced and 

consumed in the border areas [4]. 

 

National Treatment 

The principle that a member states establishing that products imported into a country should be 

treated same as well as a domestic product. This principle sector sub-sector applied or expressed 

in schedule, commitment and subject to all conditions and qualifications that are included in it [5]. 

This article, commitment as cannot be interpreted to require a country to give compensation 

inherent due to competitive advantages. Both this principle in commerce as basic services arranged 

in annex ib which includes all services (except services sector that supplied services for the 

purposes of the government). Services rendered in connection with the government namely 

services rendered not commercially or in competition with one or more service provider. 

 

2.3. Exclusion of Air Traffic 

 
The exclusion of air traffic in free trade is cabotage, referring to an institution either in the sea and 

air transportation which is right ekslusif of a country. To that provision GATS own exclude air 

traffic rights and services that deals with the rights of the air traffic within civil aviation as 

stipulated in annex of air transport services. This applies only to annex services as repairs and 

maintenance and treatments (repair aircraft, sales and marketing of services, flight or setting in air 

carriers and computer system revarasi revaration system (computer). Dispute pertaining to air 

transport services in annex GATs (on air transport services is also an exclude of solving disputes 

about traffic rights) [6]. 
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The problem that is not less important in this discussion is over re both about movement of natural 

persons as re on air transport services. This is an essential function re arranging forms of services, 

with a commitment to comply with the aim of all that is in the GATS. Thus, the international civil 

aviation particularly the air transport shall be adjusted with the provision of free trade in services 

as regulated in GATS. The air transport services within the framework of the international civil 

aviation is the issue of the freedom of the air [7]. The freedom of the air may be done by requiring 

through bilateral agreement between contracting states, who will perform the civil aviation in the 

framework of an international air transport. 

 

2.4. Cabotage in the Free Trade Era 

 
Such as described, the problem of cabotage, either in the air or sea transportation, is a problem that 

is very closely related right to the exclusive right of a country. In terms of international law 

governing trade in civil aviation (open sky), namely the Annex on air transport services also 

excludes traffic rights (right to air traffic) and services related to the implementation of air traffic 

rights (excludes traffic rights and all services directly related to their operation) [8]. This annex is 

only valid for services such as repair and maintenance aircraft, sales and marketing of the services 

flight, transporting or setting up in the air and computer reparation system. 

 

The question of trade liberalization of air transport services is actually different from the problem 

of national sovereignty in the air space as stipulated in Article 1 of the Convention. Air transport 

services under the GATS is an such world trade problems, but the airspace is the medium of 

international civil aviation such as  sovereignty [9]. So, the second problem is a different matter, 

and arranged in different international agreements. Keep in mind that "sovereignty" is a principle 

of international law, which is different from international law established by international 

agreement. Yet that is the basis of the Convention on international civil aviation regulation does 

not cover the trade liberalization efforts of air transport services with the principle of free trade, 

competitive and non-discriminatory [10]. 

 

As explained that the question of free trade in the field of air transport services are very relevant 

to the question of the Freedom of the Air (freedom flight) arranged by the annex of the Convention. 

It was certainly related to the board's questioning of cabotage is one of eight freedom of the air, 

namely the Eight freedom. As one of the Freedom of the Air, the board of cabotage would be used 

as a means “free market access” to air transport service by the Contracting parties in order to 

implement the GATS. As recognized by all Contracting Parties, that cabotage is a very sensitive 

issue and exempt from the provisions of GATS. The GATS is a multilateral regime, however, a 

body of the GATS push for the implementation of GATS market access in the development of air 

transport in particular cabotage services, can be done by taking into account the principle of fair 

competition and most-favored-nation (MFN) [11]. 

 

If it is associated with the provisions of the Convention, is also the issue of cabotage actually 

sovereignty in the form of the right to control the commercial rights in the field of air traffic (traffic 

right) in the region of the country (the Eight freedom) is often called "hard right". The actual traffic 

rights could be exchanged based on the principle of reciprocity, with through bilateral agreements 

(bilateral regimes). Bilateralism in realizing the principle of reciprocity is a reasonable thing to do 

in international relations, especially trade relations between countries, due to the current realities 
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of the international community is still composed of independent states, sovereign and equal, and 

the coordination of international legal order [12].  The principle of bilateral (bilateral regimes) are 

also used in the GATS provisions are law making treaties. This is possible, because although 

GATS leads to liberalize trade in services by expanding access to markets throughout the world 

progressively, the approach remains through bilateral, plurateral, and then multilateral agreements 

stages. 

 

The possibility of exchange of cabotage, because under Article 7 of the Convention specifies that 

the state can reject the airlines of the other participating countries to undertake air transport 

services between airports within the country. Thus of course the state can only allow foreign airline 

companies to perform services in the country's air transport, because it is not a ban, although 

cabotage rights is a form of state sovereignty in the field of air transport. As explained in the 

preceding discussion, that cabotage which is basically the Eights freedom of the Freedom of the 

Air. 

 

Before the era of free trade proclaimed through GATS, international civil aviation under the 

Convention and its annex set the matter Freedom of the Air. The right to fly in the territory of other 

countries in the framework of international civil aviation, for activities to carry passengers, 

baggage and cargo, has a lot to do with how exchanged by the participating countries of the 

Convention through bilateral Agreements on Air Traffic through an inter-agency agreement with 

the government (G to G) as where the Two Freedoms Agreement or the Five Freedoms Agreement. 

 

2.5. Liberalization of Air Freight Services Practice in Some Countries 

 
As mentioned above that the development in the framework of GATS market access can be done 

by bilateral agreement, then of course access to the cabotage market can also be exchanged through 

such means or bilateral regimes. Exchange of cabotage is certainly not reduce the sovereignty of 

the country, as in this exchange there is the principle of reciprocity. Exchange of cabotage can be 

done by the state government with other countries, through bartering with the principle of mutual 

benefit [13]. 

 

Exchange of cabotage which is the freedom of the eight European countries that joined the 

European Union has been going on since January 1, 1993 embodiments of the European single 

market society full and launching the integrated air traffic market of the EEC. Exchange of 

cabotage is a form of liberalization of air transport services between the European Union countries. 

Liberalization of air transport services in the European Union spearheaded by KLM Royal Dutch 

Airlines, which at the time was ready to compete freely with competitors (airlines) from EU 

countries other.  

 

The liberalization of air freight services started with through bilateral agreements (bilateral 

regimes) among the European Union countries amounted to 12 countries. From bilateral regimes 

later changed to be returned to its original purpose of the formation of the European Union is based 

on “the Treaty of Rome” in the form of multilateral regimes. Implementation of the liberalization 

of air transport services in the European Union began with the release of "the first liberation 

package" which launched the free competition in the field of air transport services accepted in 

1993. 
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Issued in November 1990 “the second package” in the form of fifth freedom.  Operations 

throughout Europe, and later of the date of January 1, 1993 issued “the third package” which 

imposed a complete freedom to fly (freedom of flight/the air) ie  fourth freedom, fifth freedom, 

sixth freedom, seven freedom, and eighth freedom to all destinations around the country who are 

members of the European Union, amounting to 12 countries. The liberalization of air transport will 

be carried out among all the EU countries with the United States. The possibility also sought 

through bilateral regimes between the EU member states with the United States. If the Drafts 

negotiating mandate was agreed that “free market access” between the European Union countries 

with the United States will soon be realized [14]. 

 

2.6. Indonesian Air Law According to the Political Law of Cabotage 

 
Air Transport Policy Issues in Indonesia, of course, not far from other ASEAN countries. Indonesia 

Air Transport Policy carried by air transport agreement with the reciprocal Bilateral Air Transport 

Agreement with other countries. Bilateral Air Transport Agreement which has been done by the 

Government of Indonesia is to some of the freedom of flight, that is the first freedom, the second 

freedom, third freedom and the fifth freedom. Thus, the Indonesian air transport policy does not 

lead to a free market access on Air Services, even expressly based on Law of Flight No.1/2009 

prohibits cabotage in Indonesian airspace sovereignty [15]. 

 

The issue of banning cabotage by Law no. 1/2009 on Aviation is a reflection of the political air 

Indonesian law against free trade in the field of air transport services in Indonesia. The law of a 

country's political problems in the science of law is a question of law functions in this model of 

development adopted in Indonesian law. Function of law and the role of law for the establishment 

of legal development in Indonesia is not only directed at the function of the law as a tool to maintain 

order and the rule of law in society, but also must be to the legal function as a means to bring 

changes in the society especially in the face of trade free. For legal function has been developed 

by Roscoe Pound with the term “social engineering” and in Indonesia developed by 

Kusumaatmadja [16] with the term means “community development”. 

 

As the dictum weighing of the law can be seen that the purpose and motivation formation of air 

law is to achieve national development goals as Pancasila. Law. 1/2009 states that the transport 

has an important and strategic position in the national development of environmentally sound and 

this should be reflected on the need for mobility across sectors and regions. Transportation is a 

very important tool and strategic in expediting the economy, strengthening the unity and integrity, 

affecting all aspects of the life of the nation and strengthen the relationship between the state and 

the nation. 

 

The importance of transport arrangements using air craft as well, due to the fact the increasing 

need for transportation services for the mobility of people and goods to and from all corners of the 

country, and even from abroad. Transportation also plays a role as supporting, driving, and driving 

force for regional growth potential, although not developed as it should be, for improved and 

equitable development and results [17]. 

 

Realizing the role of transport, the operation of flights should be arranged in a single integrated 

national transportation system and is able to realize the provision of transport services are balanced 
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with the needs and availability of transportation services that can ensure the safety, security, fast, 

smooth, orderly, organized, comfortable and fruitfully with reasonable prices. Under this 

legislation is also expected to have the flight characteristics and its own advantages, and attention 

by developing capital-intensive nature so as to enhance a wider range of both domestic and abroad. 

 

Given the important and strategic role that account for people's life, then the cost is controlled by 

the state developed by the Government. Implementation of flight needs to be held on an ongoing 

basis and continue to be improved so that a wider coverage of and service to the community with 

the greatest attention to the public interest and the ability of communities, environmental 

sustainability, coordination between central and local authorities as well as between institutions, 

sectors, and inter-related elements and defenses and state security, as well as in order to create a 

reliable national transportation system and integrated. 

 

Article 4 of Law no. 1/1999, that as a sovereign state, the Republic of Indonesia has a full and 

complete sovereignty in the airspace of the Republic of Indonesia, in accordance with the 

provisions of the 1944 Chicago Convention on International Civil Aviation and International Law 

of the Sea Convention of 1982 which was ratified by Law No. 17 Year 1985 on Ratification United 

Nations Convention on the law of the Sea. 

 

Provisions in the article only confirms the authority and responsibility of the Republic of Indonesia 

to regulate the use of airspace which is part of Indonesia, while the sovereignty over the territory 

of the Republic of Indonesia as a whole continue to apply the provisions of legislation in the field 

of national defense. Article 5 The airspace in the form of air space above the land and waters of 

the Republic of Indonesia is a national treasure that must be used for the greater interest of the 

people, nation, and state. Rights to natural resources such as air space as a medium of commercial 

air transportation is basically a manifestation of Indonesia's economic sovereignty, both internal 

and external. 

 

In addition to air space as a national treasure that embodies the sovereignty of the Indonesian 

economy, both internal and external, under Article 7 (1) states have the right to control the 

organization of flight manifestations including aspects of regulation, control, and surveillance. 

Scrutiny of the results of the dictum and torso Law. 1/2009, then the function of the law of the law 

has led to the development of national development efforts, especially water in the Indonesian 

legal system in general in this case the national aviation system. For the construction of the 

functions of the national air transportation system, and even the International Air transportation 

that use Indonesian air space, according to the opinion of the writer is not fully lead to the 

empowerment of people in the world of air transport, both as a community organizer and public 

modes of air transport air transport service users, as well as the community other potentially vast 

incur losses (potential victim) of the air transport activities in particular and general aviation 

activities. 
 

Neglect of the role of the Indonesian air law to community development efforts in the field of 

national aviation in general and in particular the development of air transport, not only because of 

the role of regulator or policy makers in the field of aviation and air transport , but is also involved 

in organizing aviation and air transport itself (although just as the owners of capital). Provision of 

piling on the role as organizer of the state government, would be potentially the abuses of power 
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and leads to corruption. Some drawbacks of Law No.1 / 1999 mentioned above, the concept of the 

function of law as a means of community development, both initiated by Rooscopon and Mochtar 

Kusumaatmadja not achieved. Law 1/1999 only build systems that airlines only provide a portion 

of the authority that many of the state officials, both central and local levels. 
 

In general, the National Law Commission in the results of his research found many inaccuracies 

in the reform and development of national laws Indonesia (PRH/ Legal Reform Program), for 

example, prioritize the state institutions on legal drafting, while advocacy groups prioritize 

people's rights. By PRH, prioritize state institutions in the financial sector, while the community 

groups to prioritize the judicial sector. 

 

Based on the above facts it is in general (not just the law of the air) legal development in Indonesia, 

is understood as the creation of new laws. It is the dominance of the legal theory developed by 

Kusumaatmadja [16] in line with the flow of positivism, utilitarian, which tend to ignore justice, 

because it tends to be on the development of the theory of society (be stuck on) the material 

(welfare) alone, not to spiritual (justice). That it is because, in addition to the legal theory of culture 

born from the womb of a liberal society, the success rate is also due to the determination of the 

legal theory tends to be measured in terms of quantitative (as more scalable), not using qualitative 

measures. 

 

Actually, speaking the law, not just talking the laws, regulations or other written laws, but the law 

has so many aspects and also consists of many components or other elements. The question of 

determining aspects or where the most important element, according to Borenstein [18] depending 

on legal philosophy embraced by the legal system of the country concerned. In Indonesia, the 

emphasis is on the formulation of a series of the rules of laws, regulations and rules (processes and 

procedures), whereas in America the emphasis is instead placed on the role of the courts as a legal 

institution, while in the Netherlands the pressure on the behavior required by the deviation 

government sanctioned. 

 

Doctrine of legal relationship with the community - including the role of law in social change - by 

Bagir Manan has long been recognized and studied Indonesian legal experts. But only in the 

seventies that the teachings more openly discussed and attributed to renewal policies 

(development) law, even national development, as later published in the Guidelines, Five-Year 

Plan, and Annual Program (Budget). Besides discussed in various discussions (scientific or 

common), the new orientation of the legal relationship with the community and development, also 

the themes of writing in the legal field and the addition of the subject in law schools. 

 

Furthermore what is said by Button [8] who say that the law means to understand human 

understanding, which is the point of view of understanding the laws that lead to “the man behind 

the gun”, which proves that it is precisely the human factor plays a more dominant of the problem 

structure. In line with the opinion of Borenstein [7] stated that the main component of the legal 

subsystem of the social system is the man that is in it. The role is very dominant man, both from 

the design of a rule, the formulation stage to stage and so on so that law enforcement is an infinite 

cycle. The problem of development (system) in Indonesian law, which would have an impact on 

the development of air law in Indonesia, because the air is a sub-law legal systems of Indonesian 

law. 
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3. Conclusions 

 
From the brief description above, a number of conclusions and recommendations to examine the 

issue of cabotage institutions in international air transport as a means of realizing a free trade 

international air transport services from the perspective of air law (international). That cabotage 

under the 1944 Chicago Convention is a very sensitive issue because it involves the sovereignty 

of a country and is the exclusive right of the state to the national airline in the country or aircraft 

registered in the country. However, the law governing the air Freedom of the Air which allows 

cabotage institutions can be exchanged through bilateral agreements. Cabotage in the air Law as 

the air services Annex on Air Transport Services under GATS excluded (excludes traffic rights 

and all services directly related to their operation), but in practice development is not as in GATS 

provisions. Some countries practice primarily in the European Economic Community (EEC) 

liberalization of trade in services including air traffic. Thus cabotage, which is one form of free 

trade access (free market access) in the field of air transport services in accordance with the intent 

and spirit GATS. Cabotage (which is the eighth freedom) is actually a commercial rights that can 

be exchanged, as well as other Fredom of flight. Exchange is done through bilateral cabotage 

regimes, although GATS is a multilateral regimes. Cabotage is basically a service that can be 

traded as services are regulated by other. The practice of free trade in air transport services as the 

embodiment of cabotage, has been practiced in Europe in creating the European Economic 

Community. 

 

Indonesian Air Law functions as intended yet as means legal concept of national development, 

both the concept of Rooscopone, and Kusumaatmaja. Law Politics of Indonesian Air Law, 

particularly in the areas of air transport, does not empower the providers of air transport (Air 

Lines), but the dominant role of the government, as well as regulators and policy makers in the 

field of aviation and air transport, air law has not shown Indonesian politics which serve the 

national interests of the destination countries of Indonesia, though Law No.1/1999 is quite 

protective of air freight services industry ordinate domestically, because the law prohibits 

cabotage. Indonesian Air Law functions in free trade in international air freight services, does not 

have a clear direction, because the Indonesian legal system has not been able to build a legal system 

in accordance with the purpose of Indonesian air space. 

 

Need to build a national air law which can serve as a means of national development (both material 

and spiritual), and are able to follow the development of international trade (services) International, 

which supports the economic development of the World: a) In connection with the open skies 

policy, the government of Indonesa can do air agreement with another countries, in the form of 

freedom of the air that is based on national interests and welfare of the Indonesian people; b) Air 

agreement made by Indonesia, had through bilateral regime, taking into account national interests 

and security in the form of the economic potential of the Indonesian air space, which can be used 

as commodity trading, the development of the air transport industry, both domestically and 

internationally of the national Indonesian airline devoted to the interests of economic development 

through the means of the air transportation. 
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