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1. INTRODUCTION

ABSTRACT

The intersection of criminal sanctions and Indian philosophical frameworks reveals how
ancient legal concepts have evolved to meet modern justice needs. India's criminal justice
system has long been shaped by its philosophical and religious traditions, particularly the
ideas of Dharma and Danda. This analysis traces the evolution of criminal sanctions from
ancient punitive systems to modern legal standards, showing how India has balanced its
legal heritage with contemporary justice principles. The exploration highlights the
dynamic relationship between tradition and innovation in shaping India's current legal
system.

Keywords: Danda, Theories of Punishment, Lex Talionis, Dharma, Indian
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The term ‘punish’ refers to the imposition of a sanction as a form of retribution for an offence or the infliction of

suffering upon an individual.

In the context of criminal law, ‘punishment’ refers to any form of pain, penalty, or suffering that is administered to
an individual by the court as a result of an offence they have committed or their failure to fulfil; a legal obligation. The
punishment is designed to protect the person and the property, as well as to preserve the law and order. The punishment
and the law are inseparable because the perpetrator refrains from committing the offence due to the fear of punishment.
The concept of punishment is far from being fixed or universally understood; it varies significantly across time and
cultural contexts. In its most basic sense, punishment involves inflicting suffering or hardship on an individual as a result
of a transgression, fault, or offense. However, the nature of punishment is much more complex and cannot be neatly
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defined in a simple, one-dimensional way. One aspect that is often overlooked is the lack of choice on the part of the
person being punished, whether it occurs in a prison, school, or household. Furthermore, contrary to some views,
punishment is not necessarily part of a social contract between the punisher and the punished. Instead, it can exist
outside any agreed-upon relationship of mutual responsibility.

Distinguishing punishment from similar concepts, such as social control, presents its own set of challenges. While
certain practices, like capital punishment, are universally recognized as forms of punishment, the boundaries between
punishment and other societal mechanisms of control are not always clearly defined.

2. HISTORICAL PERSPECTIVE

Manu, the ancient Indian lawgiver, emphasized the crucial role of punishment in maintaining order and justice.
According to Manu, punishment acts as the ultimate enforcer of justice, safeguarding society and keeping people in line
even when those tasked with watching over them fail to do so. He viewed punishment as an essential aspect of a
functioning society, considering it the highest form of justice.

Historically, punishment was deeply personal, with early systems of justice founded on the principle of Lex Talionis,
or the law of retaliation. This principle, rooted in the idea of ‘an eye for an eye,” allowed victims or their families to take
revenge on offenders as a way of seeking justice. This is the basis of the western theory of Retribution. In many ancient
societies, not only was this form of revenge permitted, it was seen as a duty. Tribal groups, families, and kin networks
across various cultures were often obligated to avenge wrongs committed against their members, reinforcing the notion
that justice was a personal responsibility.

Early legal codes, such as the Sumerian Code and the Code of Hammurabi, are prime examples of how the principle
of Lex Talionis was formalized into written law. These codes reflected a strict, retaliatory form of justice, where the
punishment had to be proportionate to the crime. The idea was that justice was served by matching the severity of the
offense with an equally severe punishment, ensuring a form of equality in revenge. The Classical School of Criminology,
founded by Cesare Beccaria proposed this view that punishment for a crime must be proportionate to its seriousness
and this thought has been the basis of the Indian Penal Code 1860.

Over time, however, the nature and purpose of punishment began to evolve, moving from personal revenge to more
organized, state-controlled systems of justice. Although the desire for retribution remains a core element in many legal
systems, the understanding of punishment has grown to encompass broader goals such as deterrence, rehabilitation,
and societal protection. This ongoing evolution shows that punishment is not a static concept, but one that continues to
change, shaped by social, moral, and legal developments. In Indic thought, the danda symbolized the king's use of force
for governance. The king’s role in the legal system was to act as the dandadhara (‘wielder of the staff’), responsible for
punishing those deemed deserving under the law. This made state-sanctioned violence a legitimate form of retribution,
though the king was not the only authority who could impose punishment.

Danda was the Hindi term for punishment, and while the king usually authorized it, other legal officials could also
be involved. Punishments were given in response to crimes, while in Hindu law, prayascitta (atonement) was the
personal, voluntary act of rectifying violations of dharma. Danda served as a tool for maintaining the social order,
including the caste and life stage systems, and was part of vyavahara (legal procedure), another duty of the king.

In early societies, victims themselves were responsible for punishing offenders, driven by personal emotions and
chance, as there was no state authority. Even in the more developed Rigvedic period, a thief's punishment remained the
responsibility of the person wronged. Over time, individual revenge was replaced by collective action, as survival in
groups required shared values and the creation of behavioural rules. These rules outlined proper conduct and
prescribed actions against those who violated them, eventually becoming known as Dharma or law.

3. PUNISHMENT FROM A MYTHOLOGICAL PERSPECTIVE

In many religions, the ultimate form of punishment is believed to be banishment to hell by God, the supreme
authority who enforces justice. Hell is seen as an afterlife destination, where the punishment reflects the sins committed
during a person's earthly life. Both Plato's 'Myth of Er' and Dante's 'Divine Comedy' depict hell as a place where
condemned souls endure suffering for each of their wrongdoings. In religious traditions like Christianity and Islam, hell
is often portrayed as a fiery, agonizing realm where souls face eternal punishment.
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In Hinduism, the Garuda Purana, also known as the Vaishnava Purana, is a text composed in Sanskrit that contains
around 19,000 verses. It is presented as a series of teachings delivered by Lord Vishnu to Garuda, the king of birds. This
version of the Garuda Purana, which has been preserved into modern times, was written between 800 and 1000 CE. The
text outlines various offenses and prescribes corresponding punishments, many of which are described as exceptionally
harsh, brutal, and incompatible with the standards of a civilized society.

In Sukraniti, punishment (danda) focuses on ensuring moral conduct and deterrence rather than retribution. Danda
is seen as essential for making law effective, acknowledging human imperfection. Without Danda, law remains an
unreachable ideal, but with it, law becomes satya (truth), supporting social and individual righteousness. Danda ensures
social stability and personal development. The Tirukkural also emphasizes that the king’s authority, represented by the
sengol, upholds the honor of priests and men. Sukraniti portrays Danda as a double-edged sword: it corrects social
wrongs, instils virtue, and prevents the state from descending into chaos. It also curbs cruelty and wickedness and serves
as a guide for leaders who may stray. Danda is seen as foundational to civic life and essential for effective governance,
making its judicious use crucial for the well-being of society.

The doctrine of dharma in its entirety imbues danda with the quality of a tool for the advancement of culture and
the cohesion of society. Dharma elevates humanity beyond superficial sensory perceptions by establishing legislation,
adjudication, and the enforcement of obligations. The functions of Hindu law are consistent with the concepts underlying
the doctrine of dharma. Hindu law, as a moral training institution or pedagogical or purgatorial institution, is not merely
an agency that secures ownership, but rather a community that promotes dharma. Consequently, the Indian knowledge
tradition provides the justification for viewing the concept of danda and sengol as a symbol of devotion to the cause of
advancing the ‘highest good’ of humanity in a cohesive society.

4. THE HINDU KINGS AND THE INDIAN JURISPRUDENCE

In ancient Hindu law, legal matters were classified under 18 distinct categories that encompassed both modern civil
and criminal law. These categories addressed a wide range of issues, such as the giving and receiving of gifts, sales
transactions, property division, bailment, the failure to repay debts, breaches of contract, disputes between business
partners, physical assault, defamation, cattle trespassing, damage to property, and bodily harm in general. During the
reign of ancient Hindu kings, the administration of both civil and criminal justice followed the principles laid out in the
Dharmasastrass, a set of religious texts that provided ethical and legal guidance.

One significant compilation of Hindu law is the Gentoo Code, which was created by the Pandits of Banaras at the
request of Warren Hastings, the British Governor General of India. Hastings sought to better understand the legal
traditions of the Hindu population under British rule. The East India Company facilitated the printing of the Gentoo Code
in London in 1776. This code outlined various legal penalties, including different forms of punishment for theft, which
were divided into two categories: open theft and concealed theft.

Drawing from elements of Roman law, the Gentoo Code prescribed distinct punishments for these categories. Open
theft, or theft conducted in public, was punished by a fine. In contrast, concealed theft, or theft carried out in secret, faced
much harsher penalties, including the possibility of amputation of the thief's hand or foot, a decision left to the judge’s
discretion. In the case of more serious crimes, such as housebreaking or highway robbery, the ultimate punishment was
death.

The Gentoo Code offers a window into how ancient Hindu legal traditions were codified under British rule and
highlights how severe punishments were for particular crimes during that period. The blending of Hindu law with
external influences, like Roman law, during colonial times created a unique legal framework that straddled traditional
and foreign concepts of justice.

5. TYPES OF PUNISHMENT IN THE MODERN PERIOD

As societies have progressed, the approach to punishment has shifted, focusing more on correction than pure
retribution. The Indian Penal Code (IPC), introduced in 1860 during British rule, defines the different forms of
punishment used in modern India. Section 53 of the IPC lists the recognized punishments, including death, life
imprisonment, rigorous and simple imprisonment, forfeiture of property, and fines.
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With the evolution of punishment methods, the process leading to sentencing has also become more refined and
precise. In contemporary India, maintaining law and order falls under the judiciary's jurisdiction. The Code of Criminal
Procedure, 1973, details the procedures for criminal trials, ensuring that both the aggrieved party and the accused are
thoroughly examined. The court meticulously reviews every detail of the case before arriving at a verdict of acquittal or
conviction. Once a conviction is secured, the court considers various submissions from lawyers before determining the
appropriate punishment.

Among the forms of punishment, capital punishment remains a highly debated topic among legal experts. Under the
IPC, it is reserved for the ‘rarest of the rare’ cases and is considered as an alternative rather than a mandatory sentence.
Life imprisonment is increasingly viewed as a more suitable alternative to the death penalty.

In addition to traditional forms of punishment, modern Indian courts can also impose conditions such as requiring
the accused to provide a security bond for good behaviour, especially in cases that are less severe. This is outlined in
Sections 106 to 110 of the Code of Criminal Procedure, 1973. Although not a direct form of punishment, security bonds
serve to deter individuals from committing further crimes and encourage them to adhere to the law.

While some societies continue to use ancient methods of punishment, these practices have generally become less
brutal as civilizations have advanced. Today, punishment typically focuses on fines, imprisonment, or a combination of
both, aiming to correct unlawful behaviour rather than simply penalizing the wrongdoers.

Impact of the Western Theoretical Foundations of Punishment

Western theories of punishment, particularly those developed during the Enlightenment and post-Enlightenment
periods, emphasized rationality, deterrence, and reform. Key theories include:

Utilitarian Theory: Advocated by thinkers like Jeremy Bentham and John Stuart Mill, this theory emphasizes that
punishment should aim to maximize overall societal happiness and minimize suffering. It supports the use of punishment
as a deterrent to crime, arguing that the pain inflicted should outweigh the potential benefits of the crime to prevent
future offenses.

Retributive Theory: This theory, advocated by thinkers like Immanuel Kant, views punishment as moral retribution.
It argues that offenders should be punished in proportion to the seriousness of their crimes, ensuring justice by making
the punishment reflect the moral wrongdoing of the act.

Rehabilitative Theory: Emerging in the 19th century, this approach prioritizes the reform and rehabilitation of
offenders over punitive measures. It views punishment as a means to reintegrate individuals into society as law-abiding
citizens, focusing on treatment and correction rather than mere retribution.

6. CONCLUSION

In ancient India, the severity of punishment was influenced by the offender's and victim's varna (social class), with
harsher penalties for lower varnas harming higher ones, and lighter penalties for the reverse. Brahmins, the highest
varna, often faced milder punishments like banishment, while Shudras, the lowest, received the harshest treatment. Law
enforcement involved kings, Brahmins, and community leaders, with Brahmin councils resolving disputes and shaping
legal matters based on Dharmasastra principles. Local customs (acara) also played a key role in legal decisions, often
blending with religious texts like the Dharmasastras. Karma, believed to influence one’s current life circumstances, added
a spiritual dimension to the justice system, with some viewing it as integral to punishment.

Modern Indian jurisprudence balances ancient philosophical frameworks with contemporary standards of justice,
focusing on fairness, human dignity, and moral responsibility, marking a shift from retribution to correction. This
transformation highlights the ongoing evolution of India’s legal system, influenced by both traditional values and
Western reforms.
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